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FATAL ACCIDENTS AMENDMENT BILL 2008 
Second Reading 

Resumed from 9 April. 

MR C.C. PORTER (Murdoch) [4.32 pm]: The opposition’s position on the Fatal Accidents Amendment Bill is 
to give it its fulsome support. As I understand the necessity for urgency on this bill and the need to have it moved 
to the upper house as swiftly as possible, I will keep my second reading response speech very brief. 

As I understand the effect of the decision in BI (Contracting) Pty Ltd v Strikwerda [2005] New South Wales 
Court of Appeal 288, in which the court considered a fairly technical matter—notably that which constitutes a 
pecuniary gain or pecuniary loss—a pecuniary gain is to be taken into account when families receive 
compensation pursuant to the Fatal Accidents Act 1959. As I understand the position, there are two possible 
avenues for compensation for diseases such as asbestosis. The first avenue is the Law Reform (Miscellaneous 
Provisions) Act 1941. In a successful action pursuant to that act payments can be made to the estate of a 
deceased for asbestosis. As I understand it, the Strikwerda decision states that such a payment to the estate of the 
deceased is a pecuniary gain and taken into account in determining the quantum of payments that might be made 
to families for lost income and economic loss pursuant to the Fatal Accidents Act. Generally speaking the law 
would take into account a pecuniary gain; that is, the quantum of payments would be subtracted from the 
potential compensation that could be received under the Fatal Accidents Act 1959. That is a relatively technical 
and legal description of the situation. It does not appear to the opposition nor to me personally that the 
Strikwerda principle takes into account any public policy setting or a matter of philosophy or ethics. It seems that 
the only reason a pecuniary gain would be conceivably taken into account in any compensation under the Fatal 
Accidents Act would be when there was a question of double dipping. It does not appear to the opposition that 
any such question arises in this matter and that a family could not in any moral, ethical or public policy sense be 
considered to have achieved any pecuniary gain by payment to a deceased estate pursuant to the Law Reform 
(Miscellaneous Provisions) Act in any action undertaken pursuant to that act. It is therefore the opposition’s 
position to support this bill and to do so swiftly. 

DR K.D. HAMES (Dawesville — Deputy Leader of the Opposition) [4.35 pm]: I have great pleasure in 
supporting this legislation. I have had for a considerable period both a reasonable association and, as a general 
practitioner, understanding and knowledge of the illness. I have had the pleasure in particular of having a 
campaign office right next door to the office of the Asbestos Diseases Society of Australia in Osborne Park. I 
gather its chief executive officer, Robert, is in the building, if not in the public gallery. The Asbestos Diseases 
Society has worked long and tirelessly in its fight to gain reasonable compensation for sufferers of asbestos 
diseases in general and mesothelioma in particular. The difficulties over many years have been twofold: one was 
to determine the direct medical link between asbestos fibres and — 

The ACTING SPEAKER: I remind members for the final time that if they wish to engage in conversation, I 
strongly encourage them to leave the chamber, otherwise they may well be called to order. 

Dr K.D. HAMES: The direct relationship between asbestos and mesothelioma—it is quite difficult, Mr Acting 
Speaker, and I wonder whether you would do something.  

The ACTING SPEAKER: I encourage members to go outside, please. 

Mr C.J. Barnett interjected. 

The ACTING SPEAKER: Indeed, the member is distracting the member for Dawesville and we want to hear 
what he has to say about a very important matter. 

Dr K.D. HAMES: The direct relationship between mesothelioma and asbestos and the rapid death of people 
from mesothelioma have made it very difficult for these matters to adequately proceed through the courts and for 
the families of victims to gain adequate compensation. Therefore, giving credit where it is due, the Labor Party 
introduced legislation that allowed that to occur. I must say that I have tried very hard during my time as a 
member to get better recognition of mesothelioma. It was not until this legislation went through the Parliament 
that adequate compensation was granted; only then to be taken away by the decision in, I think it was, a South 
Australian court. 

Mr J.A. McGinty: New South Wales. 

Dr K.D. HAMES: It was in a New South Wales court, and that led to the current situation.  

I was also a member of a select committee of this house that, under the chairmanship of Larry Graham, 
investigated what should be done about Wittenoom. The committee heard a huge amount of medical evidence 
from some people about asbestos dust and the one-fibre theory that exposure to just one fibre of asbestos was 
sufficient to cause potential mesotheliomas; others felt that it required chronic or in fact large exposure to 
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asbestos fibres. The committee considered other issues, such as brake pads that were made of asbestos. Some 
people said that someone could suffer more exposure to asbestos dust by walking along St Georges Terrace than 
by visiting Wittenoom itself as a tourist town. The committee visited Wittenoom and the old mines there; in fact 
we walked along the footpaths of Wittenoom that had been laid with a mixture of asbestos fibre and cement. 
Asbestos fibre was used in the playground of the school because it was nice and soft for children to play in. 
Sadly, since then large numbers of people who worked either in Wittenoom or at the mine have suffered 
mesotheliomas. The difficulty is that there is a latency period of something like 30 to 40 years after exposure 
before people develop mesotheliomas. Our view is that there is a huge wave to come. Therefore, this legislation 
and providing adequate compensation are critical. The mesotheliomas to come will be in those people who were 
dealing with brake pads and those who were carpenters or wall fixers drilling holes, because it is not the large 
fibres of dust that we can see and physically touch that kill people. In fact, when we were kids, we used to play 
with blocks of asbestos and peel off the fibres of asbestos. It is not those fibres that will kill people; it is the very 
fine, microscopic airborne particles of asbestos dust which people inhale and which lodge in the lungs that are 
thought to be the major contributing factor towards developing mesothelioma. The cases of those people are still 
to come, and, sadly, there will be more and more of them. Sadly, it will not be for a long time yet. I guess it is 
good that it will not be for a long time yet, but it is too late to do anything about it. That is the point. Despite all 
the action we are taking now to get rid of asbestos, or seal it or make sure that people are not receiving exposure, 
there was a huge exposure 20-odd years ago, to just pluck a figure out of the air, that in another 10 or 20 years, 
or even now, will result in significant numbers of people developing mesothelioma. Therefore, we must have it 
right, and we must have proper compensation. 

An issue arose as a result of the change in the legislation in New South Wales. When a person was granted 
compensation while he was alive, that compensation had a component that covered loss of income and other 
similar matters, and a component that covered pain and suffering. If that person had left the money given to him 
for pain and suffering to his wife, for example, the court had started saying that that was part of the total 
compensation and had taken that money away from the money that was paid to that person for loss of 
employment and the like. That is a disgraceful situation. It meant that the person who was about to die could 
give away the money that he had received for pain and suffering to someone other than his wife, and his wife 
would still keep the full amount of the subsequent alternative compensation. However, if he gave it to her, it 
would be taken away. This legislation addresses that issue and makes available the total compensation. That is 
what it should be for and that is how it should operate. It is the money of the person who has had that pain and 
suffering to do with as he will. If he chooses to give that money to his wife, why should she suffer doubly 
because it comes out of money which she has been given and which he would have otherwise been able to earn 
for the family and would have been part of what they would share together in the future? Not only would she 
lose her husband—normally in fairly dreadful and fairly quick circumstances—and the rest of their lives 
together, but also she would suffer financially as a result of that decision. 

I will not say any more, because we support this legislation going through quickly. We certainly strongly support 
the legislation, and I congratulate the minister, and also the member for Yokine for his involvement, and the 
Asbestos Diseases Society of Australia. The legislation has strong support from our side of the house. 

MR G. WOODHAMS (Greenough) [4.42 pm]: I too support the Fatal Accidents Amendment Bill 2008, and I 
inform the minister that the Nationals also support the bill. As the previous speaker mentioned, a whole range of 
issues, in the main industrial, have caused some angst for people, particularly regarding payments and the 
victims’ dependants. 

One thing that we note is that this bill corrects a loophole in the previous legislation. That loophole was 
identified in New South Wales. I apologise if I repeat information that has already been presented in this house. 
However, I think it is very important that this bill be supported in this place. As I said, the Nationals will do so. I 
think it is indeed in response to the work of the Asbestos Diseases Society of Australia that this bill has been 
introduced. Hopefully, when the minister rises to make some comments, he will elaborate on the very good work 
that that society has done. The minister would be aware, as would most people in this house, of some of the 
suffering that people associated with Wittenoom, in particular, have gone through. There has been a very public 
demonstration of much of that suffering over many years. 

I really wanted to acknowledge two things. Yes, the Nationals support this legislation without a doubt. I also 
acknowledge the work that has been done by the Asbestos Diseases Society of Australia. It is not before time 
that this bill is before the house, and it has our support. 

MR J.A. McGINTY (Fremantle — Attorney General) [4.45 pm] — in reply: I thank members opposite for 
their support for the Fatal Accidents Amendment Bill 2008. It is, of course, a delight to have something that 
everybody in the chamber supports as being a good and wholesome thing to do. 

Dr K.D. Hames: Probably a change as well. 
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Mr J.A. McGINTY: Exactly. However, I very much appreciate the contributions of the member for Murdoch, 
the member for Dawesville and also the member for Greenough, as well as, of course, the support of my own 
side of the chamber in bringing this legislation forward. I was moved by the stories that I heard when we 
announced this legislation and by the number of widows that I met and the number of people, who were only 
children, who had contracted this disease and who were going to be detrimentally affected by the operation of 
the law. Of course, we should always fix it when that sort of matter is drawn to our attention. I thank members. I 
am sure we are doing the right thing in passing this legislation. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 
Clauses 1 to 4 put and passed. 

New clause 5 — 
Mr J.A. McGINTY: I move — 

Page 3, after line 10 — To insert — 

5. Section 10 repealed 
Section 10 is repealed.  

This amendment is to repeal section 10 of the Fatal Accidents Act 1959. Section 10 is an anomalous provision in 
the Fatal Accidents Act that should have been repealed on the commencement of the Limitations Act 2005. 
Section 10(2) of the Fatal Accidents Act entitles dependants to sue the estate of a wrongdoer who has died within 
12 months of the victim’s death, within six months of the grants of probate or the administration of the 
wrongdoer’s estate, notwithstanding the expiry of the period of 12 months. The latter period of 12 months 
referred to was provided for in section 7(1) of the Fatal Accidents Act. That part of section 7 was repealed, 
simultaneously with the commencement of the Limitation Act 2005, by the Limitation Legislation Amendment 
and Repeal Act 2005. Section 10(2) of the Fatal Accidents Act, in assuming a one-year period from a deceased 
victim’s death for the commencement of proceedings under the act, is inconsistent with the three-year period, 
which is provided for in section 14(2) of the Limitation Act. Section 10(1)—which declares that a cause of 
action against a wrongdoer survives notwithstanding the death of the wrongdoer—is unnecessary as that result 
was achieved by section 4(1) of the Law Reform (Miscellaneous Provisions) Act 1941. Section 10(3),which 
declares that a damages award is to be treated in the wrongdoer’s estate’s administration in the same manner as a 
debt, also simply reflects the legal position, in any event. Therefore, section 10 of the Fatal Accidents Act is 
unnecessary and is inconsistent with section 14(2) of the Limitation Act and should be repealed.  

This matter came to light after the bill was introduced. It is a section in the Fatal Accidents Act that is 
superfluous and, in any event, provides a lesser benefit than the current provisions in the Limitation Act. It was 
recommended by the State Solicitor’s Office that we take this opportunity to repeal a redundant provision. That 
is the impact of the amendment we now seek to make. It is not something that will affect the strict rider principle 
at all; it is simply a tidying up exercise that will provide greater clarity and remove any doubt about the 
limitation period of 12 months or three years, the more beneficial period being the three years, which is 
prescribed in the Limitation Act. It is literally a tidying up exercise and nothing more than that.  

New clause put and passed.  

Title put and passed.  
 


